§245.12

and departures from the United States
in S nonimmigrant classification and
the reason for each departure; and

(iii) Primary evidence of a qualifying
relationship to the principal S non-
immigrant, such as birth or marriage
certificate. If any required primary
evidence is unavailable, church or
school records, or other secondary evi-
dence may be submitted. If such docu-
ments are unavailable, affidavits may

be submitted as provided in 8 CFR
103.2(b)(2).
(e) Priority date. The S non-

immigrant’s priority date shall be the
date his or her application for adjust-
ment of status as an S nonimmigrant
is properly filed with the Service.

(f) Visa number limitation. An adjust-
ment of status application under sec-
tion 101(a)(15)(S) of the Act may be
filed regardless of the availability of
immigrant visa numbers. The adjust-
ment of status application may not,
however, be approved and the alien’s
adjustment of status to that of lawful
permanent resident of the United
States may not be granted until a visa
number becomes available for the alien
under the worldwide allocation for em-
ployment-based immigrants under sec-
tion 201(d) and section 203(b)(4) of the
Act. The alien may request initial or
continued employment authorization
while the adjustment application is
pending by filing Form 1-765, Applica-
tion for Employment Authorization. If
the alien needs to travel outside the
United States during this period, he or
she may file a request for advance pa-
role on Form 1-131, Application for
Travel Document.

(g) Filing and decision. An application
for adjustment of status filed by an S
nonimmigrant under section
101(a)(15)(S) of the Act shall be filed
with the district director having juris-
diction over the alien’s place of resi-
dence. Upon approval of adjustment of
status under this section, the district
director shall record the alien’s lawful
admission for permanent residence as
of the date of such approval. The dis-
trict director shall notify the Commis-
sioner and the Assistant Attorney Gen-
eral, Criminal Division, of the adjust-
ment.

(h) Removal under section 237 of the
Act. Nothing in this section shall pre-
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vent an alien adjusted pursuant to the
terms of these provisions from being
removed for conviction of a crime of
moral turpitude committed within 10
years after being provided lawful per-
manent residence under this section or
for any other ground under section 237
of the Act.

(i) Denial of application. In the event
the district director decides to deny an
application on Form 1-485 and an ap-
proved Form 1-854 to allow an S non-
immigrant to adjust status, the Assist-
ant Attorney General, Criminal Divi-
sion, and the relevant LEA shall be no-
tified in writing to that effect. The As-
sistant Attorney General, Criminal Di-
vision, shall concur in or object to that
decision. Unless the Assistant Attor-
ney General, Criminal Division, objects
within 7 days, he or she shall be
deemed to have concurred in the deci-
sion. In the event of an objection by
the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In
no circumstances shall the alien or the
relevant LEA have a right of appeal
from any decision to deny. A denial of
an adjustment application under this
paragraph may not be renewed in sub-
sequent removal proceedings.

[60 FR 44269, Aug. 25, 1995; 60 FR 52248, Oct.
5, 1995, as amended at 62 FR 10384, Mar. 6,
1997]

§245.12 What are the procedures for
certain Polish and Hungarian pa-
rolees who are adjusting status to
that of permanent resident under
the Illegal Immigration Reform and
Imm‘i’grant Responsibility Act of
19967

(a) How do I apply for adjustment of
status under this section? (1) Each person
applying for adjustment of status,
under section 646(b) of Public Law 104-
208, must file a completed Form 1-485,
Application to Register Permanent
Residence or Adjust Status, with the
correct filing fee, with the Service di-
rector having jurisdiction over the ap-
plicant’s place of residence.

(2) The application must include
Form G-325A, Biographic Information
and the results of the medical exam-
ination made according to §232.1 of this
chapter and §245.5.
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(3) The application must include evi-
dence to show the applicant was a na-
tional of Poland or Hungary who, after
being denied refugee status, was in-
spected and granted parole into the
United States between November 1,
1989, and December 31, 1991.

(4) The applicant must have been
physically present in the United States
for at least 1 year before filing a Form
1-485.

(5) After receiving the Form 1-485,
the adjudicating Service office will no-
tify each applicant who is 14 years old
or older of the time and location for
the required fingerprinting.

(b) How is my application for adjust-
ment of status affected if | leave the
United States while my application is still
pending? The departure from the
United States by an applicant for ad-
justment of status must be considered
an abandonment of the application, as
provided in §245.2(a)(4)(ii), unless the
applicant was previously granted ad-
vance parole for such absence, and was
reinspected on returning to the United
States.

(c) Which grounds for inadmissibility do
not apply or can be waived? The provi-
sions of section 212(a) (4), (5), and (7)(A)
of the Act will not apply to adjustment
of status under §245.12. In addition, the
director may waive any other ground
of inadmissibility except section
212(a)(2)(C) or 212(a)(3)(A). (B), (C), or
(E) of the Act, for humanitarian pur-
poses, to ensure family unity, or when
it is otherwise in the public interest.

(d) If my application for adjustment of
status is approved under §245.12, what
date will be recorded as my admission to
permanent residence? On approval of the
application for adjustment of status,
the date of the applicant’s admission to
permanent resident status will be the
date of the applicant’s inspection and
parole, as described in paragraph (a) of
this section.

[65 FR 20070, Apr. 14, 2000]

§245.13 Adjustment of status of cer-
tain nationals of Nicaragua and
Cuba under Public Law 105-100.

(a) Aliens eligible to apply for adjust-
ment. An alien is eligible to apply for
adjustment of status under the provi-
sions of section 202 of Pub. L. 105-100 as

§245.13

amended and without regard to section
241(a)(5) of the Act, if the alien:

(1) Is a national of Nicaragua or
Cuba;

(2) Except as provided in paragraph
(o) of this section, has been physically
present in the United States for a con-
tinuous period beginning not later than
December 1, 1995, and ending not ear-
lier that the date the application for
adjustment is granted, excluding:

(i) Any periods of absence from the
United States not exceeding 180 days in
the aggregate; and

(ii) Any periods of absence for which
the applicant received an Advance Au-
thorization for Parole (Form 1-512)
prior to his or her departure from the
United States, provided the applicant
returned to the United States in ac-
cordance with the conditions of such
Advance Authorization for Parole;

(3) Is not inadmissible to the United
States for permanent residence under
any provisions of section 212(a) of the
Act, with the exception of paragraphs
@), (5). 6)(A), (M(A) and (9)(B). If avail-
able, an applicant may apply for an in-
dividual waiver as provided in para-
graph (c) of this section;

(4) Is physically present in the United
States at the time the application is
filed; and

(5) Properly files an application for
adjustment of status in accordance
with this section.

(b) Qualified family members—(1) Exist-
ence of relationship at time of adjustment.
The spouse, child, or unmarried son or
daughter of an alien eligible for adjust-
ment of status under the provisions of
Pub. L. 105-100 is eligible to apply for
benefits as a dependent provided the
qualifying relationship existed when
the principal beneficiary was granted
adjustment of status and the dependent
meets all applicable requirements of
sections 202(a) and (d) of Pub. L. 105-
100.

(2) Spouse and minor children. If phys-
ically present in the United States, the
spouse or minor child of an alien who is
eligible for permanent residence under
the provisions of Pub. L. 105-100 may
also apply for and receive adjustment
of status under this section, provided
such spouse or child meets the criteria
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